Cases, Regulations and Statutes by Achenbach, Robert P, Jr
Volume 21 | Number 24 Article 2
12-17-2010
Cases, Regulations and Statutes
Robert P. Achenbach Jr
Iowa State University
Follow this and additional works at: http://lib.dr.iastate.edu/aglawdigest
Part of the Agricultural and Resource Economics Commons, Agricultural Economics Commons,
Agriculture Law Commons, and the Public Economics Commons
This Article is brought to you for free and open access by the Journals at Iowa State University Digital Repository. It has been accepted for inclusion in
Agricultural Law Digest by an authorized editor of Iowa State University Digital Repository. For more information, please contact digirep@iastate.edu.
Recommended Citation
Achenbach, Robert P. Jr (2010) "Cases, Regulations and Statutes," Agricultural Law Digest: Vol. 21 : No. 24 , Article 2.
Available at: http://lib.dr.iastate.edu/aglawdigest/vol21/iss24/2
held that the subsequent sale negotiations were relevant because 
the	price	discussed	was	consistent	with	the	final	sale	price.	The	
court	 also	held	 that	 the	final	 sale	price	was	 relevant	because	 it	
occurred within two years of the decedent’s death and local real 
estate prices were shown to be relatively stable.  The court held 
that the necessity of obtaining zoning changes did not affect the 
value because the zoning change was reasonably foreseeable. The 
court upheld the jury’s valuation of the decedent’s partnership 
interest because the decedent had nearly unfettered control over 
the partnership affairs.  Estate of Levy v. United States, 2010-2 
U.S. Tax Cas. (CCH) 60,608 (5th Cir. 2010).
 FEDERAL INCOME 
TAxATION
 ANNUITY. When the taxpayer retired, the employer distributed 
the funds in the taxpayer’s Section 401(k) account to the taxpayer. 
The	distribution	was	identified	as	partially	post-tax	contributions	
and pre-tax contributions or untaxed gain. The taxpayer rolled the 
pre-tax contributions or untaxed gain into a brokerage account 
which was used to purchase annuities. The taxpayer reported the 
annuity payments as income but excluded $12,500 as recovery of 
investment. Under I.R.C. § 72(f), an employee’s investment in an 
annuity can include amounts contributed by an employer “but only 
to the extent that . . . such amounts were includable in the gross 
income of the employee.” The court found that all of the funds 
used to purchase the annuities were pre-tax employer contributions 
or untaxed gain from those contributions; therefore, the taxpayer 
made no investment in the annuities and could not take any portion 
of the payments as recovery of investment. Morris v. Comm’r, 
T.C. Summary Op. 2010-171.
 BUSINESS ExPENSES. The taxpayer operated a tax preparer 
business through several S corporations. The taxpayer purchased 
an airplane in late 2004 but used the plan only once in that year 
for	a	training	flight.	The	plane	was	then	leased	to	another	company	
for rental to the public. The taxpayer claimed that the lease was 
intended only to provide some income to offset the expenses but 
the main intention was for the use of the plane to manage the S 
corporations’ businesses. However, the court noted that the taxpayer 
sold two of the corporations soon after leasing the plane.  The court 
held that the plane was not purchased with the intent to make a 
profit;	therefore,	the	taxpayer	was	not	allowed	any	depreciation	or	
business expense deductions with regard to the plane.  The taxpayer 
was also not allowed deductions for the business use of a portion 
of a residence for lack of evidence that a part of the residence was 
used exclusively for the taxpayer’s business. The taxpayer was 
also denied deductions for repairs, travel, meals and auto expenses 
BANkRUPTCY
FEDERAL TAx
 DISCHARGE. In a Chief Counsel Advice letter, the IRS ruled 
that, for purposes of the “lookback” period of Bankruptcy Code 
Section 507(a)(8)(G) to determine whether the three-year period 
has expired on a tax claim, the period cannot be increased by the 
additional six-month period allowed by I.R.C. § 6502(h)(2) for 
suspended claims in bankruptcy. Thus, under I.R.C. § 6502(h)(2), 
the IRS can add six months to the suspension of the period of 
limitations for collections during a bankruptcy. However, the IRS 
has agreed with the court that the additional six-month period 
cannot be considered to have suspended the period under Section 
507(a)(8)(G). CCA 201048039, June 22, 2010.
FEDERAL FARM
PROGRAMS
 No items.
 FEDERAL ESTATE
AND GIFT TAxATION
  UNUSED LOSS CARRYOVERS. The decedent’s estate 
was to pass to a surviving spouse and several heirs; however, the 
estate had assessments of unpaid income taxes which exceeded the 
property in the estate. The estate entered into a settlement with the 
IRS which caused all estate property to pass to the United States. 
The	estate	had	a	capital	loss	carryover	on	its	final	income	tax	return	
and the heirs sought a ruling as to whether they could claim their 
share of the unused loss carryovers personally. Under an example 
in Treas. Reg. § 1.642(h)-4, unused loss carryovers were allowed 
for heirs who did not receive any estate property because there were 
insufficient	funds	in	the	estate.	The	IRS	distinguished	the	example	
from the current case in that the heirs could not receive any property 
in the estate because of the settlement with the IRS.  Therefore, 
the IRS ruled that the heirs could not use the loss carryovers from 
the estate.  CCA 201047021, July 20, 2010.
 VALUATION.  A jury trial established the valuation of real 
property and a partnership interest in the decedent’s estate. The 
estate appealed the verdict, arguing that evidence of a subsequent 
negotiated sale of the property was improperly allowed during the 
trial. In a decision designated as not for publication, the appellate 
court	affirmed	the	verdict	and	the	use	of	the	evidence.	The	court	
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for lack of substantiation of the business purpose for each item. 
D’Errico v. Comm’r, T.C. Memo. 2010-266.
 The taxpayer had sued an employer for reinstatement and back 
pay. The taxpayer claimed deductions for air travel and three 
meals for a trip to discuss the case with the taxpayer’s lawyer. 
The court allowed a deduction for the expenses because the 
taxpayer presented receipts for airline tickets and meals and the 
trip was made solely for the purpose of discussing the lawsuit 
with the taxpayer’s counsel. The court characterized the trip as 
a business expense because the lawsuit sought to reinstate the 
taxpayer’s employment. The taxpayer also deducted expenses 
for use of a vehicle and parking, also in connection with the 
employment litigation. The court disallowed the deductions for 
these expenses because the taxpayer failed to provide written 
substantiation for the amount and purpose of the expenses. The 
court also disallowed deductions for telephone expenses because 
the taxpayer failed to prove the percentage of business use and 
any written substantiation of the expenses.  Forrest v. Comm’r, 
T.C. Memo. 2010-263.
 CAPITAL GAINS. The taxpayers, husband and wife, 
purchased and sold 15 residential properties over three years. The 
properties were usually foreclosure sales which were turned over 
within a few months for a quick gain. The taxpayers reported the 
gain from the sales as capital gain from investments. The IRS 
and court held that the gain was from the ordinary course of a 
trade or business of selling residential properties. Deductions 
related to the sales were disallowed for lack of substantiation. 
The gain was also subject to self-employment taxes. Garrison 
v. Comm’r, T.C. Memo. 2010-261.
 CHARITABLE DEDUCTION. The taxpayers, husband and 
wife, claimed cash and non-cash charitable deductions in a tax 
year. The taxpayers claimed to have maintained a written journal 
of all contributions but claimed that the journal was stolen. The 
taxpayers failed to provide any corroborating evidence from the 
charities,	failed	to	prove	that	the	charities	were	qualified	I.R.C.	
§ 170(c) organizations, and provided only self-serving oral 
testimony to support the contributions. The court held that the 
charitable deductions were properly denied by the IRS.  Murphy 
v. Comm’r, T.C. Memo. 2010-264.
 CORPORATIONS.
 DEFINITION. The taxpayer incorporated a business in 2005 
but	 the	 corporation	was	 dissolved	 in	 2006	 for	 failure	 to	file	
an annual report. The corporation attempted several business 
operations using the taxpayer’s personal funds but none 
succeeded.	The	taxpayer	filed	a	personal	income	tax	return	and	
claimed gross receipts of $1,500 and expenses of $21,000 on 
Schedule C from the various business attempts. The taxpayer 
filed	 an	 amended	 return	 removing	 these	 items	 because	 the	
taxpayer	intended	to	file	a	Form	1120	for	the	corporation.	The	
court held that the corporation could be disregarded because the 
corporation did not maintain an independent existence from the 
taxpayer. Hollingsworth v. Comm’r, T.C. Memo. 2010-262.
 EMPLOYEES.	The	taxpayer	was	a	nonprofit	apostolic	tax-
exempt corporation. The issue was whether the president of the 
corporation was an employee of the corporation. The corporation 
was controlled through voting by the members; therefore the 
work of each member was controlled by the corporation through 
the voting of the members. The court held that the president 
was an employee of the corporation, as with all the members, 
because the president’s work was set by the corporation through 
its members. Stahl v. United States, 2010-2 U.S. Tax Cas. 
(CCH) ¶ 50,744 (9th Cir. 2010), rev’g and rem’g, 2009-2 
U.S. Tax Cas. (CCH) ¶ 50,785 (E.D. Wash. 2009). 
 DOMESTIC PRODUCTION DEDUCTION. The 
taxpayer was a non-exempt farmer’s marketing and purchasing 
agricultural cooperative. The cooperative made payments 
to	members	which	were	qualified	per-unit	retain	allocations	
because they were (1) distributed with respect to the crops 
that the cooperative stored, processed and marketed for its 
patrons; (2) determined without reference to the cooperative’s 
net earnings; and (3) paid pursuant to a contract with the 
patrons establishing the necessary pre-existing agreement and 
obligation, and within the payment period of I.R.C. § 1382(d). 
The IRS ruled that the cooperative was allowed to add back 
these amounts paid to members as net proceeds in calculating 
its qualified production activities income under I.R.C. § 
199(d)(3)(C). Ltr. Rul. 201048018, July 26, 2010.
 EMPLOYEE ExPENSES. The taxpayer was employed full 
time	as	a	corrections	officer.	The	taxpayer	claimed	employment	
expenses on Schedule A for vehicle expenses, parking fees, 
tolls, other transportation and travel, plus $10,000. Just before 
trial,	the	taxpayer	filed	an	amended	return	which	listed	most	
of the expenses on Schedule C as expenses for a real estate 
investment company. The court disallowed all of the expense 
deductions, whether on Schedule A or Schedule C for lack of 
substantiation as employment expenses or that any business 
was in operation during the tax year.  Owens v. Comm’r, T.C. 
Memo. 2010-265.
 ExPENSE METHOD DEPRECIATION. Under changes 
included in the Small Business Jobs Act, Pub. L. No. 111-
240, 124 Stat. 2504 (2010), for taxable years beginning in 
2010 and 2011, under I.R.C. § 179(b)(1) the aggregate cost of 
any Section 179 property a taxpayer may elect to treat as an 
expense cannot exceed $500,000. Under I.R.C. § 179(b)(2), 
the $500,000 limitation is reduced (but not below zero) by 
the amount by which the cost of Section 179 property placed 
in service during the 2010 and 2011 taxable years exceeds 
$2,000,000. Rev. Proc. 2010-24, 2010-1 C.B. 764, which had 
announced the HIRE (Pub. L. No 111-147) limits for 2010 is 
superseded. Rev. Proc. 2010-47, 2010-2 C.B. 827.
 HOME OFFICE. The taxpayer provided children day-care 
services in the taxpayer’s home and claimed deductions for 
expenses associated with the business. However, the taxpayer 
had not obtained a state license to operated the day care service. 
Under I.R.C. § 280A(c)(4)(B), residential expenses are not 
deductible for day care services provided in the residence unless 
the taxpayer has obtained or applied for a license under state 
law. The court held that the IRS properly denied the residential 
business expenses for the day care service.  Malchow-Bartlett 
v. Comm’r, T.C. Memo. 2010-271.
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 INFORMATION RETURNS. The Patient Protection 
and Affordable Care Act, Pub. L. No. 111-148, extended 
information reporting beginning in 2012. Section 9006 of Public 
Law 111-148 entitled, “Expansion of Information Reporting 
Requirements” amends I.R.C. § 6041(a) and adds I.R.C. §§ 
6041(h) and 6041(i), all effective for payments made after 
December 31, 2011. Section 2101 of the Small Business Jobs 
Act of 2010, Pub. L. No. 111-240, added I.R.C. § 6041(h) to 
provide:
“Solely for purposes of subsection (a) and except as 
provided in paragraph (2), a person receiving rental income 
from real estate shall be considered to be engaged in a trade 
or business of renting property.”
Effective for taxable years beginning after December 31, 2010. 
Pub. L. No. 111-240. Exceptions are provided for members of 
the military and for hardship and minimal amounts as set by 
regulations.
 INNOCENT SPOUSE. The taxpayer was married but 
lived in another state most of the year due to health issues. 
The	taxpayer	and	spouse	filed	joint	income	tax	returns	which	
improperly claimed a dependency deduction and had errors on 
the business schedules for the spouse’s business. The taxpayer 
applied for innocent spouse relief from the joint liability for the 
unpaid taxes attributable to the joint returns. The court held that 
the IRS properly denied relief under I.R.C. § 6015(b) because the 
unpaid taxes resulted from the improper dependency deduction 
which was attributable to both spouses. The court held that 
the IRS properly denied relief under I.R.C. § 6015(c) because 
the couple were still married and the couple were separated 
only temporarily during the tax year. The court held that the 
IRS properly denied relief under I.R.C. § 6015(f) because the 
improper dependency deduction which was attributable to both 
spouses and the couple was still married. In addition, the court 
noted that the taxpayer should have known the deductions 
were not proper, the taxpayer presented no evidence of spousal 
abuse	and	the	taxpayer	would	not	suffer	financial	hardship	from	
payment of the taxes.  kruse v. Comm’r, T.C. Memo. 2010-
270.
 The taxpayer was employed as an airline pilot and the 
spouse	worked	for	a	law	firm	as	an	office	manager.	The	spouse	
was	 convicted	of	 embezzling	 funds	 from	 the	 law	firm.	The	
embezzled funds were not reported on the couple’s income 
tax returns until the IRS began an audit of the returns. The 
couple	filed	amended	returns	including	the	embezzled	funds	
and owed the taxes properly calculated on the returns. The 
taxpayer	filed	for	innocent	spouse	relief.	The	court	held	that	
the IRS properly denied relief under I.R.C. § 6015(b) because 
no	deficiency	had	been	assessed.	The	court	held	that	the	IRS	
properly denied equitable relief under I.R.C. § 6015(f) and Rev. 
Proc. 2003-61, 2003-2 C.B. 296, because the taxpayer failed 
to report the embezzled funds until the IRS started an audit, 
which was long after the embezzlement had been discovered, 
and the taxpayer spent some of the embezzled funds, showing 
knowledge	of	the	funds	and	benefit	from	the	funds.	Although	
the	taxpayer	had	two	factors	in	the	taxpayer’s	favor,	financial	
hardship and compliance with tax laws since the years in issue, 
the court held against relief because of the taxpayer’s delay in 
filing	amended	returns	once	the	embezzlement	was	discovered.	
McGhee v. Comm’r, T.C. Memo. 2010-259.
 INTEREST RATE. The IRS has announced that, for the period 
January 1, 2011 through March 31, 2011, the interest rate paid on 
tax overpayments decreased to 3 percent (2 percent in the case 
of a corporation) and for underpayments decreased to 3 percent. 
The interest rate for underpayments by large corporations remains 
at 6 percent. The overpayment rate for the portion of a corporate 
overpayment exceeding $10,000 decreased to 0.5 percent. Rev. 
Rul. 2010-31, I.R.B. 2010-52.
 IRS.The IRS has announced a new Twitter news feed, @
IRSnews, which provides the federal tax news and information 
for taxpayers. The focus of the IRS Twitter messages will be on 
easy-to-use information, including tax tips, tax law changes, and 
important	IRS	programs	such	as	e-file,	the	Earned	Income	Tax	
Credit and “Where’s My Refund.” Anyone with a Twitter account 
can follow @IRSnews by going to http://twitter.com/IRSnews. 
Another IRS Twitter feed, @IRStaxpros, is designed for the 
tax professional community. Follow @IRStaxpros by going to 
http://twitter.com/IRStaxpros.  The IRS also tweets tax news and 
information in Spanish at @IRSenEspanol. Follow this Twitter 
feed by going to http://twitter.com/IRSenEspanol. Special Edition 
Tax Tip 2010-14.
 MILEAGE DEDUCTION. The IRS has issued a revenue 
procedure which provides that the standard mileage rate for 
2011 is 51 cents per mile for business use, 14 cents per mile for 
charitable use and 19 cents per mile for medical and moving 
expense purposes. A taxpayer must reduce the basis of an 
automobile used in business by the amount of depreciation the 
taxpayer claims for the automobile. If a taxpayer uses the business 
standard mileage rate to compute the expense of operating an 
automobile for any year, a per-mile amount (published annually) is 
treated as depreciation for those years in which the taxpayer used 
the business standard mileage rate. If the taxpayer deducted the 
actual costs of operating an automobile for one or more of those 
years, the taxpayer may not use the business standard mileage 
rate to determine the amount treated as depreciation for those 
years. The revenue procedure also provides rules under which 
the amount of ordinary and necessary expenses of local travel 
or transportation away from home that are paid or incurred by 
an employee will be deemed substantiated under Treas. Reg. § 
1.274-5 when a payor (the employer, its agent, or a third party) 
provides a mileage allowance under a reimbursement or other 
expense allowance arrangement to pay for such expenses. Use of 
a method of substantiation described in this revenue procedure is 
not mandatory and a taxpayer may use actual allowable expenses 
if	 the	 taxpayer	maintains	 adequate	 records	 or	 other	 sufficient	
evidence for proper substantiation. Rev. Proc. 2010-51, I.R.B. 
2010-51.
 PENSION PLANS. For plans beginning in December 2010 for 
purposes of determining the full funding limitation under I.R.C. § 
412(c)(7), the 30-year Treasury securities annual interest rate for 
this period is 4.25 percent, the corporate bond weighted average 
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is 6.14 percent, and the 90 percent to 100 percent permissible 
range is 5.52 percent to 6.14 percent.  Notice 2010-93, I.R.B. 
2010-52.
 QUALIFIED DEBT INSTRUMENTS.  The IRS has 
announced the 2011 inflation adjusted amounts of debt 
instruments which qualify for the interest rate limitations under 
I.R.C. §§ 483 and 1274A:
Year of Sale 1274A(b) 1274A(c)(2)(A)
or Exchange Amount Amount
 2011 $5,201,300 $3,715,200
The	$5,201,300	figure	is	the	dividing	line	for	2011	below	which	
(in	terms	of	seller	financing)	the	minimum	interest	rate	is	the	
lesser of 9 percent or the Applicable Federal Rate. Where the 
amount	of	seller	financing	exceeds	the	$5,201,300	figure,	the	
imputed rate is 100 percent of the AFR except in cases of sale-
leaseback transactions, where the imputed rate is 110 percent of 
AFR.	If	the	amount	of	seller	financing	is	$3,715,200	or	less	(for	
2011), both parties may elect to account for the interest under 
the cash method of accounting.  Rev. Rul. 2010-30, 2010-2 
C.B. 820.
 TAx RETURN PREPARERS. The IRS has issued proposed 
regulations	relating	to	the	requirement	for	“specified	tax	return	
preparers,” generally tax return preparers who reasonably expect 
to	file	more	than	10	individual	income	tax	returns	in	a	calendar	
year,	to	file	individual	income	tax	returns	using	magnetic	media	
pursuant	to	I.R.C.	§	6011(e)(3).	The	proposed	regulations	reflect	
changes to the law made by the Worker, Homeownership, and 
Business Assistance Act of 2009, Pub. L. No 111-92, 123 Stat. 
2997	(2009).	The	proposed	regulations	affect	specified	tax	return	
preparers	who	prepare	and	file	individual	income	tax	returns,	
as	defined	in	I.R.C.	§	6011(e)(3)(C).	For	calendar	year	2011,	
the	proposed	regulations	define	a	specified	tax	return	preparer	
as	a	 tax	 return	preparer	who	 reasonably	expects	 to	file	 (or	 if	
the	preparer	is	a	member	of	a	firm,	the	firm’s	members	in	the	
aggregate	 reasonably	 expect	 to	file)	 100	 or	more	 individual	
income tax returns during the year, while beginning January 1, 
2012	a	specified	tax	return	preparer	is	a	tax	return	preparer	who	
reasonably	expects	to	file	(or	if	the	preparer	is	a	member	of	a	
firm,	the	firm’s	members	in	the	aggregate	reasonably	expect	to	
file)	more	than	10	individual	income	tax	returns	in	a	calendar	
year. 75 Fed. Reg. 75439 (Dec. 3, 2010).
 The IRS has issued a notice which contains a proposed revenue 
procedure	that	provides	guidance	to	specified	tax	return	preparers	
regarding the format and content of requests for waiver of the 
magnetic	media	 (electronic)	filing	 requirement	 due	 to	 undue	
hardship, under I.R.C. § 6011(e)(3) and Prop. Treas. Reg. § 
301.6011-6. The proposed revenue procedure also provides 
guidance	 regarding	 the	 time	 and	manner	 in	which	 specified	
tax return preparers who seek an undue hardship waiver of the 
electronic	filing	requirement	must	submit	their	written	requests	
for consideration by the IRS. Finally, the proposed revenue 
procedure	provides	guidance	to	tax	return	preparers,	specified	
tax return preparers, and taxpayers regarding how to document 
a	taxpayer’s	choice	to	file	the	taxpayer’s	individual	income	tax	
return in paper format when the return is prepared by a tax return 
preparer	or	specified	tax	return	preparer	but	filed	by	the	taxpayer.	
Notice 2010-85, I.R.B. 2010-51.
STATE REGULATION OF 
AGRICULTURE
 FARM MACHINERY. The defendant was cited for operating 
a cattle trailer on a public highway without a license on the trailer. 
The	court	held	that	the	trailer	qualified	as	farm	machinery	and	
was exempt from the licensing requirement under Ohio Rev. 
Code § 4501.01(B), which excluded farm machinery from the 
definition	of	motor	vehicle.	Ohio v. Besanson, 934 N.E.2d 962 
(Ohio Ct. App. 2010).
WORkERS’ COMPENSATION
 AGRICULTURAL LABOR. The plaintiff was hired to work 
primarily at a quarry but would occasionally be assigned to work 
on a farm owned by the employer. The plaintiff was injured 
while moving cattle on the farm. The employer sought to deny 
the	plaintiff	workers’	 compensation	benefits,	 arguing	 that	 the	
plaintiff was performing agricultural work when injured. The 
court upheld the Indiana Workers’ compensation Board’s ruling 
that the plaintiff was not an agricultural employee because the 
plaintiff was hired and worked primarily as a quarry laborer and 
only sporadically worked at farming activity.  Calcar Quarries 
v. Bledsoe, 2010 Ind. App. Unpub. LExIS 1365 (Ind. Ct. App. 
2010).
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